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Mergers are one the main issues of competition Mamny countries have enacted
laws and regulations concerning mergers. In 209the enactment of Privatization

Act, Iranian legislators provided the first legahtters concerning the Merger Control
Regime of this country. But as could be seen inghger, the newborn regime has
undeniable drawbacks which could be mitigated ghtliof comparative studies. This
paper is composed of three parts. In the first, plaet terminology of the mergers will

be studied. As the second task, we will discussntaén merger substantive tests of

the world. Eventually two rival pre-merger notifican systems will be examined.
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Introduction

Mergeré have been noticed as a marginal issue of Companmy for a long time.

However, by the emergence of modern Competition L(Anti-Trust) in United

StatesSherman Act (1890), Lawyers and Economists perceived the merger tsffac

the market and the peril of disregarding them abgiole anti- competitive conducts.

Hence at the second attempt, @layton Act (1914) has been passed in which for the

first time mergers explicitly became subject to petition law regulations.

Virtually, Competition Law tries to mitigate the gagive effects of the mergers while

sustaining the positive ones. This policy has beengnized and followed by most of

the countries around the worlHuropean Merger Regulations (ECMR) of 1989 and

2004 is one of these successful attempts.

In Islamic Republic of Iran, the significance of igers in competition law has not

been identified until the Act of Implementation tife Constitution's Article 44

Policies (Privatization Act) was passed at the parliament in 2007. Merger as th

subject of article 1(16), 47 and 48 of this act.

But to what extent this act is efficient in controllingthe anti Competitive effects

of the mergers? This question should be answered in the light afoemparative

analysis with both the American and European merggulations. We will try to
answer three main questions in this paper:

1. What are the main types of mergers and what aredtierences?

2. Which Substantive Test is normally used by the &l Iranian Competition
Council (NICQ to recognize the anti-competitive mergers? Is iefficient test in
comparison with the western policies -Slahd SIEC-?

3. Is the Arbitrary Pre-notification Regime -Subjeab @rticle 49 ofPrivatization
Act- as efficient as the Compulsory Notification Reginof American and
European Merger Regulations?

Answering these questions may help the Iranian lakenrevise the merger specific

articles ofPrivatization Act according to the efficiency of competition law.dRes, it

will make the Iranian merger control regime closethe well-known competition law

regimes around the world.

2 the term Mergers will also include Acquisition aBidnsolidation in this paper.
% Substantial Lessening of the Competition.
* Significant Impediment to Effective Competition.
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1) Terminology

Terminology or discussing the fundamental concéptthe first step of any paper.

Thus | will examine the terrmerger firstly and then the method of distinguishing
prohibited mergers will be discussed in more detals mentioned above, mergers
are studied in two different disciplines: ComparamLand Competition Law. Hence,
we are faced with many articles in both disciplitiggng to explain the term merger
appropriate with their objectives. Regarding thi#edences between the objectives,
those disciplines discuss different aspects of ererg/Vhile company law classified

the mergers in Merger, Acquisition and Consolidati€Competition law studies

mergers in an effect based method disregarding thleape. The dichotomy of

formalism and the effect based idea will becomarelein part a and b of this section.
At the first step | will briefly talk about the tgs of mergers in Company law; then in
part b the effect based idea and its consequendbs terminology of mergers will be

examined further.

a. Mergers in Company Law

Companies have a choice between three methodslér tr develop their activities.
These three ways are defined as organic or nomirggowth and growth through
external instruments. In the first method, compsuwél either develop their product
lines or extend their work geographically. Non-arigamethod includes mergers and
acquisitions which are mentioned as the fastest fwaya company to obtain new
product lines, new markets and to the new consuniretbe last method, the growth
is rendered through licensing and franchising agesds, the JVs or the other
strategic alliances.

There are two major sorts of mergers which we tlko define them briefly:

1. Mergers by which at least one firm ceases to exist.

Unilateral mergers and consolidations will standhe first group. Unilateral merger
is a combination of two or more firms in which alit one legally cease to exist
(DePamphilis; 2011, 248). Hence in this case, the merged company osk lits legal
personality and just survives as a part of the bdyewn;2007, 23). This definition
has been reflected in th& £rogram Act of Iran (2004) under the title of Wédral
Merger too.

One of the other main sorts of mergers is calledsGbdation. The consolidation is a

business combination involving two or more compsnjeining to form a new
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company, in which none of the combining firms suevi(DePamphilis; ibid, 7).
Although there is a consensus on the above mertidagnition, some scholars have
reduced the term to the unity of a parent compaith ws subsidiaries or the
combination of the subsidiary companies by the iqiadele to tax purposes (Brown;
ibid, 25). Thus the distinctive element of a cordation from other sorts of mergers
is that the former would always result in creatadra new legal entity other than the
combining firms. In other words in a consolidatiail firms will confront with
dissolution(Foltz, Araci and Kargin; 2002, 137) and the new firm will rise from the
ashes. It is vivid that the consolidation is jusable through exchange of the

combining firms stocks.

2. Mergers in which no changes happen to legal pelisppéthe merging firms.

It seems impossible to include all sorts of mergershe first category which just
focuses on the legal personality. The most sigmifidorm of mergers is the case in
which a company becomes able to control anotheother words the most popular
sort of mergers is the purchase by one companycoh#olling ownership interest in
another firm, a legal subsidiary of another firm, selected assets of another firm
which is called Acquisition (DePamphilis; ibid, 24Gaughan; 2002, 7). Regarding
the enhancement in the buyer's power there is fierelnce between a Unilateral
Merger and an Acquisition. Both may enable the m®ay to negatively affect the
market.

There are two major methods for an acquisition. Ti@st common method is
purchasing the stocks of the target company byattguiring firm which is called
stock acquisition. Stock acquisition is often datmeough cash purchase, stock
exchange or the combination of the two. Since 1888 is an emerging trend toward
the stock exchange and the combined approach. Henecehasers are now less
willing to use cash method due to the intoleralsdllesrassociated with it.

The second method of acquisition is Asset Purchiasélnited States v. Columbia
Pictures Industries Inc. (1980) the term asseteftndd as anything of value. Being
disregarded in Clayton Act (1914) as a kind of mesgesulted in a trend in the firms
to use asset purchase instead of acquiring thek.stoc other words until the
enactment of Cellar-Kefauver (1950) as an amendneer@layton act, shadow of

prohibition merely could cover the stock purchase #e purchase of assets was



utilized by some companies for being excluded fritve Clayton Act. In 1950 the
section 7 of Clayton Act was changed as follows:

No person engaged in commerce or in any activity affecting commerce shall acquire, directly
or indirectly, the whole or any part of the stock or other share capital and no person subject
to the jurisdiction of the Federal Trade Commission shall acquire the whole or any part of
the assets of another person engaged also in commerce or in any activity affecting
commerce, where in any line of commerce or in any activity affecting commerce in any
section of the country, the effect of such acquisition may be substantially to lessen

competition, or to tend to create a monopoly.

b. Mergers in Competition Law

As mentioned above, the key element to distingughgers in company law is the

final situation of legal personality. Competitiomw in the other hand never minds

the shape of a merger and the legal personalitygde in competition law may vary

from a unilateral merger to interlocking directapshHence the key element to

distinguish mergers in competition law is not therenshape but the ability to control

another firm. So, in comparison with the formatietpany law, the competition law

could be callecEffect Based. Market is the focus point of competition law atine

effect of mergers on the market is of an importais® In this part | will try my best

to answer two main questions:

1. What is the definition of a merger in competiti@ml?

2. What kinds of mergers are studied in competitiav?la

As | mentioned above, section 7 of the Clayton &cthe first legal statement in

which mergers has been taken into consideratiogoriing to the abovementioned

article, mergers in US antitrust have the followspgecifications:

A. A merger must occur between at least two firms

B. A merger is direct or indirect purchase of stocksassets; horizontal or non-
horizontal

C. A merger which results in Substantial Lesseninghaf Competition could be
announced prohibited.

As it is clear, the aforementioned characterisbicenergers in Clayton Act cover all

sorts of mergers disregarding the shape.



In the EU the definition of the term "merger" woubd found in article 3(1) of

ECMR® (2004):

A concentration shall be deemed to arise where a change of control on a lasting basis results

from:

a. the merger of two or more previously independent undertakings or parts of undertakings or

b. the acquisition, by one or more persons already controlling at least one undertaking, or by

one or more undertakings, whether by purchase of securities or assets, by contract or by any

other means, of direct or indirect control of the whole or parts of one or more other
undertakings.

In this regulation the word merger is replaced v@tmcentration and covers all sorts

of mergers which are studied in company law.

In Iran the most relevant act in which mergersdetned explicitly is Privatization

Act of 2007. The act in article 1(16) explains theaning of the terrivlerger:

Merger is the activity under which several companies form a single legal personality by

eliminating their own legal personality or become absorbed in a new one.

As it is vivid, unlike the US and EU laws it meralycognizes the legal personality

based notion of mergers. In other words the arficde discusses unilateral mergers

and consolidations and never notices the acquisitio the other hand in article 47

the Iranian lawmaker creates a confusing condition:

No legal or actual person shall acquire capital or stocks of companies or firms if it harms

competition in one or several markets.

There is an inconsistency between article 1 and\#tfiough there is nothing about an

acquisition in article 1, the lawmaker has decided prohibit anti-competitive

acquisitions in article 47. It is possible indeedréconcile both articles by giving

another interpretation for the article 1:

1. The stipulation oby eliminating the legal personality just refers tdorm a single
legal personality other thanbecome absorbed in a new one". Hence the article
defines the consolidation.

2. The provision ofbecome absorbed in a new legal personality may include both
the unilateral mergers and acquisitions.

But it sounds impossible to reconcile article 1 d@ddue to another drawback in the

former article. The given definition of mergers amticle 1 merely comprises the

® Council Regulation (EC), No 139/2004 of 20 Janu2094 on the Control of Concentrations between
Undertakings (The EC Merger Regulation) or ECMR
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Company and legal personality other thaf-am. A company has its own meaning in
article 1(5):

A legal personality which isformed in accordance with the Iranian Commercial Act [ 1932 or
1968] or special actswhichever applicable.

While in article 47 and in defining a sort of mengeacquisition- both legal and
actual persons -firm- have included, article 1 ryemaentions legal persons in
defining the large group of mergers.

It seems that the Iranian lawmaker was to dividetdrms merger and acquisition. It
is clear that when we discuss the mergers, basdteolegal personality, we should

use the wordompany and in defining the acquisitions, the'm would be chosen.

As studied above, beside the formalist view whicbukes on the legal personality
criterion, there is another idea concerning howeagar affects the market. The idea
which is based on the terMarket is the core consideration of the competition law.

According to this criterion, there are two majortsaf mergers in competition law:

1. Horizontal Mergers

Horizontal mergers are mergers between parties egerate in the same relevant market
(Kokkoris and Olivare€zaminal; 2010, 43). In other words they are those mergers which
take place in the same industry or business (DeR#isjoibid, 12) (Weston and
Weaver 2001, 12). The Oracle and People Soft merger of 2004 aadcdquisition of
Gillette by Procter & Gamble in 2006 in softwareldrousehold products markets are
two relevant examples of horizontal mergers.

Horizontal mergers often result in decreasing & tompetitors and hence reduce
competition in the market. The decrease in the rarnadd competitors may cause
concentration of power in a market which enables therging parties to act
independent of the consumers. Thus the governmera people-based institution
shall endeavor to allocate power in the market leams of competition law. Unlike
Iran, there are clear guidelines and regulationmeceming the control of horizontal
mergers in both EU and US. The 2010 US Departmedustice and Federal Trade
Commission's Horizontal Merger Guidelines and tld®4 European Commission
Guidelines on the Assessment of Horizontal Mergader the Council Regulation on
the Control of Concentrations between Undertakiags the last versions of these

efforts.



2. Non-Horizontal Mergers

This category is divided into two groups of vertiaad conglomerate mergers.
Although they always are placed in the second posiof significance, the non-
horizontal mergers have their own guidelines amllegions in US (1984) and EU
(2008).

Vertical Mergers are those which occur in sevesakls of productioriMotta; 2007,
278). The merger between Cisco as a hardware peodDow Jones as a content
provider and Yahoo or Google as portals would b#icad. The vertical mergers are
mostly aimed at decreasing the associated costarnsportation, insurance etc.

The conglomerate mergers comprise firms which ateelated and mostly take place
in order to diversify their field of activities. €11981 acquisition of Marathon Oil by

US Steel is an appropriate example for conglomeraieers.

Hence, Merger is obtaining the control of a firm &yother firm. No matter the
parties are in the same, several or unrelateddeseproduction and the merger is
done through elimination of legal personality cansform the acquired firm to a
subsidiary.

Mergers may have both negative and positive goats effects. In other words,
mergers may tend to create market power which cbaldetrimental to consumer's
benefits. In the other hand, merging parties maythe fruits of resulted synergies to
work more efficient and benefit the consumers ahd twhole society. Hence,
prohibiting a merger without a cost-benefit anaysame as their unconditional
acceptance may be harmful to the consumers andvbwde society. Hence the
competition authorities should prohibit mergers abhitheir negative effects

overweight the positive dimensions.

2) Mergers Substantive Tests
Substantive tests are those examinations whiclaiared at distinguishing the anti-
competitive mergers from pro-competitive ones.His tpart the major tests will be

discussed:

a. Substantial Lessening of the Competition (SLC):



SLC is the main test to recognize the anti-competimergers in the US. The
competition agencies of the US —FTC and DOJ- hawegiged guidelines regarding
the control of mergers since 1968. The latest varsif these guidelines concerning
the horizontal mergers is published in 20M0those guidelines, mergers should not be
permitted to create, enhance, or entrench markeepor to facilitate its exercise. These
Guidelines generally refer to all of these effetsenhancing market power which may be
harmful to consumer's benefits. With inclusiorMdy in section 7 of the Clayton act:

The effect of such acquisition may be substantially to lessen competition, or to tend to create

a monopoly

The congress created the Incipiency Standard (Brd¥ 0, 112) which enables the
agencies to scrutinize the mergers even beforen¢lgative effects emerge. Indeed, in
order to prohibit a merger, the potential negagffects would be sufficient.

b. Dominance Test and Significant Impediment to EffecCompetition (SIEC):

The dominance test is the criterion which the Bti(3) of ECMR (1989) expressed as
the main examination to distinguish the anti-contpet mergers. Although the
Dominance Test has been replaced by the new ECNIB4J2it has influenced the new
criterion -SIEC- profoundly. But, as the evolutioharticle 102 of TFEU, the dominance
test had its own drawbacks. The Dominance Testeasin criterion for merger control
reflected in article 2(3) of ECMR 1989 as follows:

A concentration which creates or strengthens a dominant position as a result of which
effective competition would be significantly impeded in the common market or in a substantial
part of it shall be declared incompatible with the common market.

The dominance test could manage two sorts ofcamtipetitive mergers:

a. Mergers which result in creation of the dominangipon in the market.

b. Mergers which strengthen the dominant positioheararket.

Although these kinds of mergers would be a gregtgfaanti-competitive mergers, it
is clear that there is a blind spot in the artiGllee point has firstly been announced in
Kali und Salz v. Commission (1998) was that aceaydo the article, if there is no
dominance position there would not be any prolohitiin other words, if a merger
has anti-competitive effects but does not creasrengthen the dominant position in
the market could not be announced prohibited bycttramission. This blind spot
emerged as a major problem in Airtours/First ChorceCommission (2000). The
merger which took place in touring industry of Bnit would allocate the market to
three competitors with market shares 20.4%, 30.A&03%.4%. Although neither of



the firms was able to have a dominant position ia tmarket, the commission
prohibited the merger due to creating collectivenad@nce. The commission's idea
was not accepted in the Court of first InstancelY®Ecause the tacit collusion was
necessary in order to create a collective dominadeace the commission could not
prove that what happened in the Airtours case wascoordinated effects in an
oligopolistic market which could harm the consumeithout creating any dominant
positions(Kokkoris; 2011, 15).

In order to solve the problem, the new ECMR deviaeaew criterion in its article
2(3):

A concentration which would significantly impede effective competition, in the common
market or in a substantial part of it, in particular as a result of the creation or strengthening

of a dominant position, shall be declared incompatible with the common market.

Although there are explicit differences between HECRD04 and section 7 of Clayton
Act, some scholars use SIEC and SLC interchang&8béytt; 2006, 79). It is clear
that the dominance criterion is still important Buropean merger control regime;
although in accordance with the wording of thec#&t2(3), it is no longer the main
criterion. At the first glance, the combination 8£C and Dominance test sound
unreasonable since the former would cover the mergdich result in creating or
strengthening the dominant position. Indeed, empimgson the dominance criterion
has made the European merger control regime aite tegime within which two
phases of evaluations will be applied. In otherdsoif the dominance test could not
recognize an anti-competitive merger, the SIEC ballrendered.

c. The Combined Approach: Certain Anti-Competitive @octs or Creating the
Dominant Power in the Market

Unlike the merger control regimes of US and EUrehe no clear substantive test in
Iran. The first policies regarding the control oftiscompetitive mergers had been
reflected in the article 40 of th& £&conomic, Social and Cultural Plan Act (2004). In
this article the Iranian lawmaker stipulates thamarger between companies is
allowed as long as it would not result in a conedmn and emergence of a
monopolistic power.

Hence, mergers in Iran as the other countries ardlegal per se. besides, it is vivid

that the wordConcentration in the article is not analogous to its meaningumopean
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competition law literature which is another termr fémerger". Accordingly,
concentration in Iranian competition law will beynonym of monopolistic power.
After the 4" Plan Act, the Act of Implementation of the Condtitn's Article 44
Policies —or Privatization Act- passed by the Ramknt and the Expediency
Discernment Council in 2007 and 2008 which amerttiedPlan Act. The act in the
article 48 enumerates all sorts of prohibited mergean exhaustive list as follows:
Mergers between firms or companieswill be prohibited in the following circumstances:

a. During or astheresult of a merger, the contents of article 45 apply.

b. Astheresult of a merger, the price of goods or services unreasonably increases.

c. When amerger resultsin a highly concentrated market.

d. When a merger resultsin creation of a controlling firmor company.

Now | will examine each provision of the article.48

A. Article 45 of the Privatization Act:

In article 45, the Iranian lawmaker enumerates exlepractices as per se anti-
competitive activities:

a) Hoarding and Refusal to Deal

b) Discriminatory Pricing

c) Discrimination in Trade Conditions

d) Predatory Pricing

e) Misleading Statements

f) Compulsory Sale or Purchase

g) Supplying Non-Standard Goods and Services

h) Interference in the Competing Firms Internal Affaor Transactions

i) Abuse of Dominant Position

]) Resale Price Maintenance

k) Unauthorized Obtaining and Abusing of the Perstmfarmation and Position.
Although the enumerated activities are not homogsnthe article recognizes all of
them as Anti-Competitive Practices. The MisleadBigtements, Supplying Non-
Standard Goods and Services, Interference in timep&tng Firms Internal Affairs or
Transactions or Unauthorized Obtaining and Abusintpe Personal Information and
Position would not be anti-competitive per se whsrthere is no doubt in prohibition
of the Abuse of Dominant Position in the marketnete the article seems to be

consisted of both anti-competitive conducts andaunpractices which have been
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prohibited regardless of their differences. Thasre is an inconsistency between the

content and the article and being per se anti-ctitiygeand illegal.

B. Unreasonable increase in the prices:

Mergers could have price and non-price effects tedarticle 48(2) expresses the
first. The interesting point regarding this critgriis its inclusion in article 45 as an
instance for abusing of dominant position. By reéjpegthe criterion of article 45(i) in
48(2), the Iranian lawmaker has expanded the pitadnbof price increase to the

mergers which do not result in dominant positiothie market.

C. Creating a Highly Concentrated Market:

If the fundamental goal of competition law is alition of power in the market, a
highly concentrated market is the most dangeroesngrof competition authorities.
The termhighly concentrated market indicates that moderately concentrated and non-
concentrated markets also exist and the prohibitedgers are which may create a
highly concentrated market or strengthen conceatratin these markets.
Concentration is always calculated by Concentratiatio (CR) or Herfindahl-
Hirschman Index (HHI). In Iran no regulations exsincerning the method of
calculating concentrations. Although the Nationahnlan Competition Council
(NICC) as the only competition authority of Irarsithe duty to prepare and announce
the highly concentrated market domain, nothing ubligshed up to now. Thus the
article 48(3) would be meaningless without the tagons which define the highly

concentrated market.

D. Creating a Controller firm or company:

Thecontroller firmor company is defined in article 1(18) of the PrivatizatiogtA

A firm or company which controls economic activities of the other firms or companies by
means of wholly or partly acquisition of stocks, assets, management etc.

It is not clear why the Iranian Lawmaker has devides criterion. In other words, all
acquisitions enable the acquiring company to cérttite acquired firm. Hence it
could not be prohibited unless by the controllenfithe legislator meant a monopoly
or a firm with dominant position in the market; this case the prohibition was

mentioned in article 48 (1 and 3) and there is @edto be repeated.
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3) Pre-Merger Notification

Merger review by competition authorities beginshmiremerger notification. Then
the recognition of the relevant market through Higptical Monopolist or SSNIP test
will be done. At the third step, the market shapésthe undertakings would be
identified. Then by means of HHI, market conceiratwill be recognized. Due to

these elements and the mitigating factors, the etitigm authorities either allow or

prohibit a merger. Merger control in Iran has noscdssed most of the
aforementioned levels. Hence | could not compaeelridnian regime with American

or European guidelines in the same subject. Betwleenevels, merger notification

has drawn more attentions in Privatization Actrafl

Premerger Notification (PN) was entered into thengetition law literature by the

enactment of Hart-Scott-Rodino Antitrust ImprovemAnt (1976) as an amendment
to Clayton. The act requires the parties to a meloggond the certain threshold to
notify it to the agencies. The approach was folldvie EU since the enactment of
ECMR (1989) and more than 70 other countries intbdd (Galloway; 2009, 257).

If the compulsory premerger notification is an @#nt method which prevents anti-
competitive mergers, the arbitrary premerger rmdtfon would be inefficient and

destructive to the whole market. Unlike the comepryspremerger notification, the
arbitrary regime brings insufferable uncertaintyite merging parties. In other words,
the optional premerger notification allows the cetmmpn authorities to intervene and
review the mergers whenever they desire. Unforaipathe article 49 of the

Privatization Act of Iran indicates the inclinatiofithe Iranian merger policies to the
arbitrary premerger notification:

The firms and companies could ask the NICC if the articles 47 and 48 apply on their

circumstance.

Conclusion

This paper in three main parts, tried to compaeentterger control policy in EU and
US with the new merger control regime in Iran. Hnkcle started with examining the
exact definitions and main types of mergers botCampany Law and Competition
Law. Then | tried to evaluate the substantive tésnergers. Although more or less
there is a common merger substantive test in USpeuand most of the countries
around the world, Iran has determined disorderetkr which could not fully

control anti-competitive mergers. At the final pbax this paper, | briefly studied the

-V\Y -



pre-merger notification regimes. | tried to makeael that the arbitrary pre-merger
notification brings an intolerable uncertainty tee tmerging parties and hence could

not be efficient.
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